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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 46 (S-4) OF 2015 
 
 

 
 Mustt. Fatema Khatun, 
W/o Imran Hussain, 
R/o village Bhujkhowa Chapori,  
Tezpur PS……………. Petitioner 

 
 

-VERSUS- 
 

  
1. State of Assam 

Represented by Ld.Addl. P.P.              
2. Md. Imran Hussain  

S/o Md. Mannas Ali  
R/o Kamarchuburi 
PS Thelamara ……….  Opp. Party 

 
 
 

A P P E A R A N C E 
 

For the Petitioner : Md. F. Haque,  Advocate 

  

For the Opp. party : Sri A. Barua, Addl.P.P.  and  

    Sri A.K. Paul, Advocate.  

   
  Date of Argument :  25-5-2017.   

 

 Date of Judgement : 31-5-2017.   

 

J U D G E M E N T 

1.             This Revision petition is filed by petitioner Fatema Khatun 

U/s.397 and 399 of Cr.P.C. against the order of Smti J. Bora,                       
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Ld.  Judicial Magistrate, 1st Class, Tezpur dated 09-07-2017  passed in 

C.R. case No.704/09   U/s.406  of IPC.  

2.            The fact of the petitioner’s case is that the petitioner is a 

married woman and separated from her husband i.e. the Opposite party 

No.2 Imran Hussain.  After separation from her husband, the petitioner  

tried to get back her properties and items of gift which were given by her 

father at the time of her  marriage on 15-7-2006 from the possession of 

the Opposite party No.2. The opposite party No. 2 refused to return  said 

gift items to her and expressed intention to misappropriate the same. So, 

the petitioner filed a complaint case being No.704/09  which was pending 

for disposal in the court of Smti J. Bora, Judicial Magistrate, 1st Class, 

Tezpur. 

3.                     The case was fixed for evidence before charge on 9-7-15 

and the petitioner was present and filed a petition showing cause of her 

inability to produce witnesses on that day.  The petition came up for 

hearing in the afternoon but at that time lawyers of the petitioner was 

busy in other courts and the petitioner was searching for them and was 

away from the court.  

4.                      Smti J. Bora, Ld. Judicial Magistrate, 1st Class, Tezpur  vide 

order dated 9-7-15  passed in CR case No.704/09 was pleased to dismiss 

the C.R. case U/s.249 of Cr.P.C. and the accused was discharged.  

5.                    Being highly aggrieved to the said order of Smti J. Bora, Ld. 

Judicial Magistrate, 1st Class, Tezpur, the revision petitioner has filed the 

instant petition following the amongst other grounds:  

 

1. That the impugned order is not maintainable and sustainable 

in the eye of law. Hence, the same is liable to be set 

aside/and reserved.  

2. That the impugned order dated 9-7-15 is an arbitrary order 

not in conformity with the process of natural justice. Hence it 

is liable to be set aside and the CR case No.704/09 is liable 

to be restored.  
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3. That the impugned order dismissing the complaint petition 

despite the petitioner having remained present in the court 

and having filed a petition seeking adjournment was rejected 

only because the petitioner was found absent when her 

name was called out. Hence, dismissal of the entire 

proceeding is perverse and has caused miscarriage of justice 

to the petitioner who is living a destitute life after being 

abandoned by her husband.  

4. That the Ld. Trial Court failed to realize that unless a chance 

of full hearing is given to the petitioner she would be 

deprived from due share of justice and the case involves 

matter relating to her personal property gifted to her by her 

father and relatives.  

                             Argument 

 

6.          During argument ld. Counsel for the petitioner has submitted 

that  the order of the Ld. Trial Court is without jurisdiction and Ld. Trial 

Court has committed gross illegality and irregularity passing the order 

dated 9-7-15 whereby the case record being C.R. case No.704/09 was 

dismissed U/s.249 of Cr.P.C. and the accused was discharged. It is 

further submitted that on the date of passing the said order the 

complainant/petitioner  was present but her witnesses could not come to 

the court and the Ld. Trial Court, on the ground of not finding the 

petitioner in the court, had passed the order and as such the same is 

liable to be set aside.  

7.                    On the other hand, ld. Counsel for the opposite party has 

submitted that on various occasions the complainant took this and that 

plea and on the said date also has failed to bring her witnesses and also 

failed to present in the court when the case was called down for hearing. 

Therefore, the ld. Counsel has submitted that there is no question of 

interference in the order of the Ld. Trial Court.  

8.                   Now let me scrutinize the order, in order to determine as to 

whether the Ld. Trial Court has committed any illegality or jurisdictional 
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error in passing the order dated 9-7-15 and as to whether there is any 

requirement of interference of the said order by this court.   

  Discussion, Decision and reasons thereof.  

9.              Let me appreciate the available materials on record to decide  

the legality of order dated 9-7-15. Record reveals that case record of CR 

704/09 U/s.406 of Cr.P.C. was pending in the court of Smti J. Bora, Ld. 

Judicial Magistrate, 1st Class, Tezpur and the case was posted for 

evidence before charge on 7-3-15. Thereafter, on 7-3-15, due to absence 

of the accused W/A was issued against the accused and the case 

proceeded for appearance. On a subsequent date i.e. on 21-5-15 the 

complainant was absent without step and the accused appeared and he 

was allowed to remain on previous bail and the case was fixed for 

necessary order on 9-7-15. On 9-7-15 the accused present and the 

complainant was also present and filed a petition No.744/15 stating inter-

alia that the complainant is present but her witnesses could not able to 

attend the court on that day due to some religious function in their 

house.    

10.              Perusal of order dated 9-7-15 reveals that the complainant 

was not found when the case was called upon for hearing and none has 

moved the petition No.744/15 and the grounds for non-appearance on 

the previous date was not mentioned in the petition No.744/15. As such 

Ld. Judicial Magistrate, 1st Class, Tezpur has rejected the petition 

No.744/15.  

11.                   Perusal of order dated 9-7-15 also reveals that Ld. Trial 

Court has considered the complainant to be absent as because she failed 

to proceed with the case and as such dismissed the complaint U/s.249 of 

Cr.P.C. and discharged the accused.  

12.                 The Ld. Counsel for the revision petitioner has pointed 

out that the case was fixed for evidence before charge and the record 

reveals that evidence before charge  of the complainant was recorded on 

27-11-14 as PW1 and evidence before charge of another witness 

Mohiruddin Zilani was also available as PW2. In view of the above 

position, the complainant was required to bring her other witnesses 
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before evidence before charge for which she has filed petition No.744/15 

stating that her witnesses could not come  before the court due to some 

religious function.  

13.                         Perusal of order dated 9-7-15 reveals that Smti J. 

Boraj, Ld. Judicial Magistrate, 1st Class, Tezpur has failed to pass any 

reasoned order as to why she has not accepted the ground of inability of 

other witnesses to appear before the court while rejecting petition 

No.744/15. That apart, cases instituted otherwise than on police report is 

governed by Chapter 19 of Cr.P.C. wherein Sec.245 of Cr.P.C. provides  

as to when the accused shall be discharged.  Section 245 of Cr.P.C. reads 

as under :  

 

“245. When  accused shall be discharged:- (1) If, upon 

taking all the evidence referred to in Section 244 , the 

Magistrate considers, for reasons to be recorded, that no 

case against the accused has been made out which, if 

unrebutted, would warrant his conviction, the Magistrate 

shall discharge him. 

(2) Nothing in this Section shall be deemed to prevent a 

Magistrate from discharging the accused at any previous 

stage of the case if, for reasons to be recorded by such 

Magistrate, he considers the charge to be groundless.” 

 

14.                  Although there is provisions for discharging accused at 

any previous stage as per Section 245(2) of Cr.P.C. but in that case 

also Magistrate should record her reasons to the effect that  she 

considers  the charge to be groundless. In the instant case                    

Ld. Judicial Magistrate, 1st Class has failed to consider the available 

evidence on record which is available in the form of PW1 and PW2 to 

record her reasons to come to conclusion that no case against the 

accused has been made out, if unrebutted would warrant his 

conviction for which the accused is discharged as per Section 245(1) 

of Cr.P.C. The order also reveals that Ld. Magistrate has also failed to 
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record her reasons that she considers the charge to be groundless as 

provided in Section 245(2) of Cr.P.C.  In view of the available 

materials on record Ld. Judicial Magistrate, 1st Class, Tezpur without 

considering the requirement of Sec.245(1) Cr.P.C. or Sec.245(2) 

Cr.P.C. cannot legally discharge the accused by holding that the 

complainant was absent even though the complainant was present 

and showed some reasons for her inability to bring her witnesses. 

That apart, Ld. Judicial Magistrate, 1st Class, Tezpur has also failed to 

justify the rejection of petition No.744/15 as to why she has 

disbelieved the contention that the witnesses of the complainant 

could not able to come due to some religious function in their house 

and thereby held the complainant as absent when the case was 

called on for hearing.  

15.                In view of the discussion and observation made above, I 

have come to the findings that the order dated 9-7-15 was illegal and 

passed without jurisdiction and without proper appreciation of laws 

and facts and as such same is liable to be set aside. Accordingly, I set 

aside the order dated 9-7-2015 passed by the Ld. Judicial Magistrate, 

1st Class, Tezpur. 

16.                   The Revision is accordingly allowed on contest.    

17.                  The parties are directed to appear before the Ld. Trial 

Court on 30-6-2017.  

18.                 Send back the case record of C.R. case No.704/09 along 

with a copy of this judgment.  

                 

19.                The parties shall bear their own cost.                

 

20.              Given under my hand and seal of this court on this 31st day 

of  May, 2017.  

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
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